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and several Western States, and repudiated in New York, Massachusetts,. 
New Hampshire, and New Jersey. 

Notes — Validity — Consideration Partly Illegal. — Douthart v. Cong- 
don, 64 N. E. 348 (III.). — Where a city ordinance prohibited brokers from 
doing business without a license, notes given to the brokers in settlement 
of business transacted by them for the makers, including commission, were 
held, absolutely void, the partial illegality of consideration vitiating the whole. 

Where two or more notes are given for an indebtedness, part of which 
was incurred for an illegal consideration, the law seems uncertain whether 
the total amount should be vitiated or not. Carradine v. Wilson, 61 Miss. 
573, rules that any note larger than the illegal consideration may be applied 
thereto and recovery had on the others. When considerations can be sepa- 
rated, recovery may be had pro tanto as far as it is founded on a valid 
consideration. Graves v. Safford, 41 111. App. 659. The court here, however, 
has overlooked these distinctions and applied the well-established rule that 
where part of the consideration is illegal the whole is void as being incon- 
sistent with law and public policy. Scott v. Gillmore, 3 Taunt. 226; Perkins 
v. Cummings, 68 Mass. 258. 

Nuisance — Action by Lessee — Landlord and Tenant. — Bly v. Edison 
Electric Illuminating Co., 64 N. E. 645 (N. Y.). — A tenant in possession 
of premises injuriously affected by the operation of an electric lighting 
plant can sue to abate the same, though the lease was made during the 
existence of the nuisance. Parker, C. J., and Haight, J., dissenting. 

This is the first departure of the New York courts from the doctrine 
of Kernochan v. R. R. Co., 159 N. Y. 568. In that case it was held that a 
tenant, who renewed his lease during the existence of a nuisance caused by 
an elevated railroad, could not bring an action to abate the same, for he 
must be presumed to have accepted the lease at a lower rent. The court 
refuses to place that construction on this case because it was not intended 
to be applied to the general law of nuisances, but to a condition created by 
the operation of elevated railroads, which have no parallel in our juris- 
prudence. The rule of the Kernochan case has been applied in New York 
where the cause of the injury was a polluted stream(Yoos v. Rochester, 
92 Hun. 481), and a tannery (Frances v. Schoellkopf, 53 N. Y. 152). Also 
in Massachusetts, where the injury was caused by an individual. Baker v. 
Sanderson, 3 Pick. 348. The principal case, however, is well considered, and 
the distinction appears to be just and proper. 

Principal and Surety — Payment of Usurious Debt by Surety — 
Estoppel of Principal.— Blakeley et al. v. Adams, 68 S. W. 473 (Ky.). 
—Held, that a principal is not estopped to set up usury in the original debt, 
when sued by the surety on a contract for indemnity, unless he stood by and 
permitted the surety to pay the debt in ignorance of the fact that it 
contained usury. Paynter, Hobson and White, JJ., dissenting. 

This decision seems unsupported by sound reason or authority. The 
universal rule is that the principal is estopped to plead usury against his. 
surety, unless the surety was privy to the usury. Maples v. Cox, 74 Ga. 701 ; 
Turman v. Looper, 42 Ark. 500. So where one became surety in ignorance 
of usury in the debt, but paid with knowledge, he could recover of the 
principal the whole amount paid unless he paid contrary to principal's order. 
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Ford v. Keith, i Mass. 139. The ground of this decision is that the contract 
for indemnity was without consideration, and that there was a mere sub- 
stitution of the surety in place of the original payee; and that such a mere 
change of payee does not estop the debtor to plead usury. Kendall v. 
Crouch, 88 Ky. 199. But the dissenting justices point out that the payment 
of the original debt, the loss of the use of his money by the surety, and the 
giving of time to the principal was sufficient consideration ; Mann v. Bank, 
104 Ky. 852; and that the decision places the innocent surety in a position 
inferior to that of the mere assignee for value to whom the debtor has 
renewed the obligation, since against him the debtor is estopped to plead 
usury. Stone v. McConnell, 62 Ky. 54. 

Private Corporation — Insolvency — Preferring Directors. — Nappanee 
Canning Co. v. Reid, Murdoch & Co., 64 N. E. 870 (Ind.). — Held, that an 
insolvent private corporation may prefer its own directors, although their 
votes are necessary to accomplish the preference. Hadley, J., dissenting. 

Several decisions support this doctrine without restriction; WarHeld, 
Howell & Co. v. Marshall & Co., 72 la. 666; Planters Bank v. Whittle, 
78 Va. 737; others, with the qualification that the vote of the director pre- 
ferred should not be necessary to secure the preference; Savage v. Miller, 
56 N. J. Eq. 432; or that the transaction be carefully scrutinized; Hulings 
v. Hulings Lumber Co., 38 W. Va. 351 ; or that the act be considered prima 
facie fraudulent. Schufeldt v. Smith, 131 Mo. 280. But the weight 
of authority upholds the contrary. Smith v. Putnam, 61 N. H. 
632; Atwater v. American Bank, 151 111. 605. Although the reason 
generally advanced — that after insolvency, the directors are so far trustees 
for the creditors as to preclude preference — is hardly sound. Bank v. 
Lumber Co., 90 Mich. 345; Hollins v. Brierfield Co., 150 U. S. 371; XII 
Yale Law lournal 63. 

Nuisance — Construction op Subway — Use of Streets. — Bates v. 
Holbrook et al., 64 N. E. 181 (N. Y.).— Where sub-constractors on the 
New York City subway erect and maintain large storage structures which 
cause serious loss to immediately neighboring hotel proprietors and same 
could be as well maintained in sparsely settled districts or divided into 
small buildings, held, that they constitute a nuisance. Parker, C. J., and 
O'Brien, J., dissenting. 

The legality of erecting the structures was unquestioned ; Laws 1896, 
c. 729. But taking all the facts into consideration, they were permanent, and 
under the dictum of Baltimore & P. R. Co. v. First Baptist Church, 108 
U. S. 317, constituted a nuisance. Benefit to the public is moreover no 
excuse. Susquehanna Fertiliser Co. v. Spongier, 86 Md. 562. 

Real Property — Infant's Deeds — Affirmance. — Shipp v. McKee et al., 
32 So. 281 (Miss.). — Where a person remains silent regarding his deed 
executed during infancy, held, that he has, after reaching majority, the 
entire period allowed by the statute of limitations in which to disaffirm. 

This is contrary to the general rule that an infant's deed must be dis- 
affirmed within a reasonable time after majority. Delano v. Blake, 11 Wend. 
(N. Y.) 85; Goodnow v. Empire Lumber Co., 31 Minn. 468. Statutes have 
been passed in at least two States to this same effect. Leacox v. Griffith, 76 
Iowa 89; lohnson v. Storie, 32 Neb. 610. Decisions in accord with the 
case in hand, however, are common in some jurisdictions. Wills v. Seixas, 
24 Fed. 82; Prout v. Wiley, 28 Mich. 164. 



